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FOOD SECURITY STOCKS  
AND THE WTO LEGAL FRAMEWORK

Eugenio Díaz-Bonilla

The international trading system’s ability to operate adequately is impor
tant for global economic development, poverty alleviation, and food 
security. Of particular importance to the global trading system is the set 

of multilateral trade rules first defined under the General Agreement on Trade 
and Tariffs (GATT) in 1948 and later expanded during the different rounds 
of trade negotiations and the agreements reached in the Uruguay Round in 
1995, which established the World Trade Organization (WTO). This round, 
however, left unresolved several critical issues regarding appropriate rules 
for global agriculture and other topics of importance for developing coun
tries, and WTO members have been trying to settle these remaining ques
tions ever since. The Doha Round, launched in 2001 during the fourth WTO 
Ministerial Conference, focused specifically on the development agenda.1

From the viewpoint of many developing countries, the Doha negotiations 
were needed to better balance what those countries considered to be the exces
sive concessions that industrialized countries received under the Uruguay 
Round. These concessions related not only to the introduction of new top
ics in the legal commitments, such as intellectual property rights and services, 
but also to the legal room allowed to protect and subsidize industrialized 
countries’ agriculture and to use export subsidies for agricultural products 
(such subsidies have been prohibited for industrial products under the GATT 

1 The Ministerial Conference is the supreme authority of the WTO, composed by WTO mem-
bers’ Ministers of Trade or equivalent positions. The Conference usually meets every two years. 
The next level of authority is the General Council, which meets regularly in Geneva to carry out 
WTO operations. It is subordinated to the Ministerial Conference, but it has the authority to 
act on behalf of the Ministers, who then can confirm or change what has been done in Geneva. 
The General Council is composed of representatives from WTO members (usually ambassadors 
or the equivalent). The list of WTO Ministerial Conferences since the creation of the organi-
zation is as follows: Singapore, December 9– 13, 1996 (first); Geneva, May 18– 20, 1998 (sec-
ond); Seattle, November 30– December 3, 1999 (third); Doha, November 9– 13, 2001 (fourth); 
Cancun, September 10– 14, 2003 (fifth); Hong Kong, December 13– 18, 2005 (sixth); Geneva, 
November 30– December 2, 2009 (seventh); Geneva, December 15– 17, 2011 (eighth); Bali, 
December 3– 6, 2013 (ninth); and Nairobi, December 15−19, 2015 (tenth).
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and the WTO agreements and have been only recently prohibited for agri
cultural products in the 2015 WTO Ministerial at Nairobi). In recognition 
of developing countries’ concerns about these issues, the Doha Ministerial 
Declaration put out an ambitious negotiating package called the Doha 
Development Agenda (DDA).2 The DDA included specific instructions for 
the discussion of agriculture; services, electronic commerce, and market access 
for nonagricultural products; intellectual property, investment, and competi
tion policy; and government procurement, trade facilitation, WTO rules for 
regional trade agreements, the Dispute Settlement Understanding, and envi
ronmental issues.

After one final, sustained push to complete the trade talks collapsed in 
2008, the Doha negotiations have stalled, in large part because of disagree
ments between developed and developing countries regarding an adequate 
balance across the agricultural and nonagricultural commitments being nego
tiated, market access requests by developed countries, and differing opinions 
about special and differential treatment (SDT) for developing countries.3 Two 
agricultural issues in particular played a major role in derailing the 2008 nego
tiations. One was related to the operation of a special safeguard mechanism 
(SSM) to increase protection for selected staple products under specific con
ditions. Several developing countries presented SSM as a food security issue 
linked to the marketaccess component of the agricultural negotiations.4 The 
second factor was a controversy over cotton trade involving the United States 
and several cottonproducing African countries.

Given the difficulties in completing the Doha negotiations, WTO mem
bers subsequently decided to refocus their talks on a more limited number 

2 The Doha Ministerial also addressed some of the problems created by the original agreement 
on trade-related intellectual property rights (TRIPs): the Declaration on the TRIPs Agreement 
and Public Health (WT/MIN(01)/DEC/2, November 20, 2001), recognizing “the gravity of the 
public health problems afflicting many developing and least-developed countries, especially 
those resulting from HIV/AIDS, tuberculosis, malaria, and other epidemics,” made some of the 
requirements in the original text more flexible for developing countries.

3 SDT refers to the notion that developing countries may need special considerations under trade 
rules, differentiated from the legal obligations of developed countries.

4 The three pillars of the agricultural negotiations within the WTO are domestic support, market 
access, and export competition. The debate about the SSM focused on whether tariff increases 
on products affected by import surges could, under certain circumstances, go above the levels 
previously negotiated and bound. However, whether the SSM really addressed developing coun-
tries’ food security concerns was a matter of debate. Simulations in a global model suggested 
that if the protection afforded by the SSM were sustained over time, developing countries using 
that safeguard would have been worse off in terms of food security (measured as food consump-
tion) and in other dimensions, such as employment, production, and exports (Díaz-Bonilla, 
Diao, and Robinson 2004).
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of issues that seemed to have a better chance of being agreed upon; a smaller 
list of topics were discussed at the ninth Ministerial Conference in Bali, 
Indonesia, and at the tenth Ministerial Conference in Nairobi, Kenya. 
However, negotiating smaller deals has not eliminated all of the challenges 
faced by WTO members. For instance, during the frantic final days of the 
Bali negotiations, even the more circumscribed package being considered was 
at risk of stalling. Once again, food security concerns were a major reason for 
the disagreements.

The food security debate at Bali shifted from the marketaccess issue that 
had derailed talks in 2008 to the pillar of domestic support for agriculture; in 
particular, the problem was the WTO’s legal treatment of the use of admin
istered prices to build public food security stocks in developing countries. 
This time, however, failure was temporarily averted through the establish
ment of a mechanism dubbed a peace clause, which provided additional time 
for members to resolve their disagreements over these food security issues. 
The wording of this clause, which itself brought negotiations to the verge of a 
breakdown and led to a oneday extension of discussions, was finally included 
in the Ministerial Decision on Public Stockholding for Food Security 
Purposes (to be discussed in detail later). Thanks to this lastminute peace 
clause, the Bali Agreements were concluded, representing the first compre
hensive multilateral trade package negotiated since the creation of the WTO 
in 1995 (see DíazBonilla and Laborde [2015] for an overview and analysis of 
what was agreed upon at Bali).

However, further differences about the interpretation of the peace clause 
held up implementation of the Bali Agreements and the establishment of 
a postBali work program, which was supposed to take place during 2014. 
Crucially, the wording and definition of the final legal steps of the Agreement 
on Trade Facilitation (ATF) needed one last review before being sent to the 
WTO members for approval by their legislatures.5 These wording and legal 
issues were scheduled to be resolved during a meeting of the WTO General 
Council in July 2014, which was also supposed to focus on the definition 
of the future work program. However, that meeting broke down in disarray 
when India made the implementation of the ATF’s final legal steps contingent 
on clarifications about the wording of the peace clause, which had supposedly 

5 The Bali Package had been agreed upon by representatives of the executive branches of the 
WTO members. However, the ATF, being a new WTO agreement, required the additional 
approval by the legislative branches of many WTO members.
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been agreed upon several months before in Bali. The dispute (discussed 
below in detail) centered on the fact that the Ministerial Decision on Public 
Stockholding for Food Security Purposes still contained wording with alter
native interpretations. Therefore, India decided to hold up negotiations on the 
ATF until the text of the peace clause was clarified to its satisfaction. Only 
on November 27, 2014— almost a year after the original Bali Ministerial— 
was the wording about the peace clause applying to public food stocks finally 
agreed upon at the WTO General Council meeting (WT/L/939). The 
Nairobi Conference approved a Ministerial Decision on the same topic (WT/
MIN[15]/44 — WT/L/979), which reaffirmed the decision by the WTO 
General Council regarding the peace clause.6 Still, as discussed below, a per
manent solution to the issue of public food stocks is still pending.

This chapter focuses on the legal issues posed by the WTO texts on public 
stockholding for food security purposes. It is aimed at policy makers, devel
opment practitioners, and the general public in developing countries who are 
interested in these issues but who have not necessarily followed WTO and 
related debates closely. Therefore, I present these legal texts in detail to pro
vide a basic reference. The chapter is organized into five sections. The first 
section provides an introduction to the topics being debated. The chapter 
then presents a short background on the discussions of food security in the 
WTO. The third section analyzes in detail the legal aspects of the texts on 
food security stocks approved in Bali (the Ministerial Decision on Public 
Stockholding for Food Security Purposes, WT/MIN[13]/W/10) and the 
modifications agreed upon in November 2014 (WT/L/939). Next, the chap
ter discusses potential options to reach a final agreement on the operation 
of food security stocks in the WTO framework. A final section concludes 
the chapter.

Background

Food Security as a Trade Concern

Food security is not a new concern for either developing or developed coun
tries. It has appeared as a key issue during several rounds of trade negotiations. 

6 The approval by the ministers of the decision by the WTO General Council was considered 
necessary to provide legal support, to the extent that the latter WTO organ is subordinated to 
the Conference of Ministers, but it had modified language that had been originally approved 
by ministers.
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For example, during the Uruguay Round, several developing and developed 
countries invoked food security concerns to justify barriers to food imports 
and higher levels of domestic support (even though, under any metric, the 
notion of food insecurity in richer countries was clearly very different from 
the conditions in developing countries that warrant such a label). At the con
clusion of the Uruguay Round, food security was reflected in the Marrakesh 
Declaration and the establishment of the Net FoodImporting Developing 
Countries (NFIDCs) category; these countries, along with least developed 
countries (LDCs), were supposed to receive financial aid and other help in 
case food prices increased as a result of trade negotiations.7 Article 20 of the 
Agreement on Agriculture (AoA) also mentioned that “nontrade concerns” 
(food security being among them) had to be taken into account in the con
tinuation of negotiations on agriculture, which were still unfinished after the 
closing of the Uruguay Round.

Subsequently, several developed countries included food security as a com
ponent of the notion of multifunctionality, which argued (1) that agriculture 
created positive externalities for society (one being food security) beyond the 
direct market value of food and fiber, and (2) that these effects were insep
arable from production. From this standpoint, barriers to food imports and 
higher levels of domestic support were justified to expand the agricultural sec
tor.8 Some of these countries attempted to use that notion (which, as noted, 
included food security as part of the positive externalities) to build alliances 
with developing countries for the WTO negotiations. However, it was obvi
ous that no developed country fit the profile of “food insecure” according to 
comparable indicators of food consumption, production, and exports (Díaz
Bonilla et al. [2000] and DíazBonilla and Thomas [2016]). It also became 
clear that if developed countries expanded their agriculture using protection 
and domestic support on account of the potential multifunctionality effects, 
other countries (mostly developing ones) would have seen their agriculture 

7 Whereas NFIDC is a WTO category, LDC is a group defined by the United Nations based on 
development indicators. There are currently 48 LDCs determined by the United Nations, 35 
of which have become WTO members. There are 7 other LDCs that are negotiating to join the 
WTO, one of which, Afghanistan, completed the negotiations during the Nairobi Ministerial 
and, as of this writing, is proceeding with the internal ratification.

8 Díaz-Bonilla and Tin (2006) noted that a similar notion of positive externalities, with a compa-
rable debate about appropriate policies, was behind the drive toward industrialization in devel-
oping countries after World War II. However, the GATT legal system put stronger disciplines 
on subsidization and protection of industry, whereas agriculture was largely exempted for sev-
eral decades until some disciplines were introduced with the conclusion of the Uruguay Round.
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contract (for a given level of global demand); therefore their assumed multi
functionality would have declined (DíazBonilla and Tin 2006). In the end, 
the use of multifunctionality as the foundation for the protection and subsi
dization of agriculture in developed countries did not gain much traction in 
trade negotiations.

Developing countries, however, clearly have stronger grounds for claims 
of food security concerns. In the early 2000s these claims were manifested in 
the request by several developing countries for a Food Security Box, which 
included more options to maintain high levels of protection and support for 
some agricultural products. Several of those proposals were incorporated 
in the “Revised Draft Modalities for Agriculture” (TN/AG/W/4/Rev.4, 
December 6, 2008). This document, which included very detailed language 
for the potential text of an agricultural agreement, is usually called “the 2008 
Modalities, Rev 4” (sometimes shortened to “Rev.4”) and was the last attempt 
to reach an Agreement on Agriculture before the general Doha talks collapsed 
in 2008. Although the 2008 Modalities were not agreed upon, part of the lan
guage from this document reemerged in some proposals in the process lead
ing up to the ninth and tenth Ministerial Conferences and in the agreements 
reached in these two WTO conferences related to agriculture.9

New Circumstances

Although food security issues are not new in trade negotiations, these con
cerns have more recently appeared against a background of higher nominal 
prices and volatility, whereas formerly they were postulated in a context of 
lower food prices (discussed in Chapter 8; see Meyer and Schmidhuber 2013; 
Bureau and Jean 2013; DíazBonilla 2013a; Tangermann 2013). For the legal 
issues discussed in this chapter, the main point is the evolution of nominal 
food prices, shown in Table 9.1, when compared to the WTO benchmark of 
1986 to 1988. The table shows six indexes (2005 = 100) and several individual 
products in market prices (all in nominal dollars) and includes historical val
ues and IMF projections until 2020 as a reference.

Nominal food prices are clearly above the 1986– 1988 prices in US dol
lars. This has implications for the calculations of domestic support according 

9 For instance, two other Ministerial Decisions at Bali (General Services, WT/MIN[13]/W/9 and 
the Understanding on Tariff-Rate Quota Administration Provisions of Agricultural Products, 
WT/MIN[13]/W/11) were also based on language from the 2008 Modalities. At Nairobi the 
Ministerial Decision on “Export Competition” (WT/MIN[15]/45— WT/L/980) also reflected 
several aspects of the 2008 Modalities (see Díaz-Bonilla and Hepburn 2016).

290 Chapter 9



to the AoA, which requires comparisons with some fixed external reference 
prices for those years (more on this later). Conceivably, if a government is buy
ing food products from that country’s producers at predetermined prices that 
are in line with national and global market prices, the government may appear 
to be offering additional price support to producers under the WTO legal 
definition; however, from an economic point of view, that would not be true. 
This is a crucial issue in the legal debate.

TAbLE 9.1 Nominal prices: Indexes and individual commodities 

Nominal Prices 1986–1988 2014–2015
2016–2020 
(Projections)

2014–2015 
(% above 

1986–1988)

2016–2020 
(% above 

1986–1988)

Food and Beverage price index 105.4 157.9 140.3 49.8 33.1

Food price index 102.3 156.7 139 53.2 35.9

Cereals price index 82.6 161 143.3 94.9 73.5

oilseeds price index 83.8 173.7 149.7 107.3 78.6

meat price index 100.8 152.4 141.5 51.2 40.4

Sugar price index 76.3 134.3 134.8 76.0 76.7

Wheat 124.3 240.3 202.1 93.3 62.6

maize (corn) 90.1 177.6 169.9 97.1 88.6

rice 229.1 415.6 351.2 81.4 53.3

Soybeans 221.4 409.3 353.7 84.9 59.8

Soybean meal 203.7 413.1 349.6 102.8 71.6

Soybean oil 420.3 756 723.6 79.9 72.2

Beef 105.8 220.6 206.6 108.5 95.3

poultry (chicken) 42.9 114.1 125.9 166.0 193.5

Sugar, free market 7.7 15.5 15.7 101.3 103.9

Cotton 62.1 73 56.5 17.6 −9.0

Source: imF 2015.
Note: Wheat, no.1 hard red Winter, ordinary protein, FoB gulf of mexico, uS$ per metric ton 
maize (corn), uS no. 2 yellow, FoB gulf of mexico, uS price, uS$ per metric ton 
rice, 5 percent broken milled white rice, thailand nominal price quote, uS$ per metric ton 
Soybeans, uS soybeans, Chicago Soybean futures contract (first contract forward) no. 2 yellow and par, uS$ per metric ton 
Soybean meal, Chicago Soybean meal Futures (first contract forward) minimum 48 percent protein, uS$ per metric ton 
Soybean oil, Chicago Soybean oil Futures (first contract forward) exchange approved grades, uS$ per metric ton 
Beef, australian and new Zealand 85% lean fores, FoB uS import price, uS cents per pound 
poultry (chicken), whole bird spot price, georgia docks, uS cents per pound 
Sugar, free market, Coffee Sugar and Cocoa exchange (CSCe) contract no.11 nearest future position, uS cents per pound 
Cotton, Cotton outlook a index, middling 1-3/32 inch staple, CiF Liverpool, uS cents per pound

Food SeCurity StoCkS and the Wto LegaL FrameWork  291



Public Stockholding for Food Security Purposes: 
Existing Legal Texts

background

The AoA (WTO 2008b) has four categories of domestic support.10 The first 
three are exempted from disciplines under certain conditions; they include 
those considered in (1) Annex 2, the socalled Green Box (although no col
ored boxes are mentioned in the AoA); (2) Article 6.4 (also known as the Blue 
Box); and (3) Article 6.2 (which applies to developing countries only).11 The 
remaining domestic support measures not included in these three categories 
are a residual category, usually called the Amber Box. These measures must 
be added up in an aggregate measurement of support (AMS) for each product 
(that is, productspecific AMS) and for agricultural producers in general (non 
productspecific AMS) (Brink 2011), which were capped and reduced in the 
AoA, as discussed below.

Productspecific support includes an estimation of market price support 
(MPS), which “shall be calculated using the gap between a fixed external ref
erence price and the applied administered price multiplied by the quantity of 
production eligible to receive the applied administered price” (Annex 3, para
graph 8).

MPS = (administered price –  fixed external reference price) .  
eligible production

10 This section draws significantly from Díaz-Bonilla (2014) and Díaz-Bonilla and Laborde (2015). 
For a detailed discussion of these topics, see Brink (2011), particularly Figure 2.1. See also the 
explanations in WTO (2008b).

11 Article 6.4 allows certain payments directly linked to area or animal numbers but operating 
under mechanisms that also limit production to be exempted from the general rule that all sub-
sidies linked to production must be maintained below a de minimis level or reduced. Because of 
the importance of Article 6.2 for developing countries, it is quoted here in full as reference: 

 In accordance with the Mid-Term Review Agreement that government measures of assis-
tance, whether direct or indirect, to encourage agricultural and rural development are an 
integral part of the development programs of developing countries, investment subsidies 
which are generally available to agriculture in developing country Members and agricul-
tural input subsidies generally available to low-income or resource-poor producers in devel-
oping country Members shall be exempt from domestic support reduction commitments 
that would otherwise be applicable to such measures, as shall domestic support to producers 
in developing country Members to encourage diversification from growing illicit narcotic 
crops. Domestic support meeting the criteria of this paragraph shall not be required to be 
included in a Member’s calculation of its Current Total AMS. 

 It should be noted that in the accession negotiations, China agreed to limit the subsidies covered 
by this article 6.2 to 8.5 percent of the value of farm output.
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It is important to note three crucial concepts— the fixed external  reference 
price (FERP), the applied administered price (AP), and the eligible pro
duction— because they feature prominently in the legal issues discussed in 
this chapter.

Productspecific AMS also must include other nonexempt production 
related payments and support to producers. The sum of MPS and other non
exempt payments is then compared with the value of production; if the sum 
is more than a de minimis level (5 percent of production value for developed 
countries and 10 percent for developing countries), then the value is included 
in its entirety (that is, not only the excess over the de minimis) in the cur
rent total aggregate measurement of support (CTAMS).12 The nonproduct 
specific support (usually measured through budgetary data) also needs to be 
compared to the entire agricultural production; if it exceeds the de minimis 
value, it must be added to the CTAMS. Finally, the CTAMS is compared 
to, and cannot exceed, the ceiling commitment (sometimes called the Final 
Bound Total AMS, or FBTAMS), which is a value negotiated during the 
Uruguay Round or defined later during the accession process for new WTO 
members (Brink 2011).

Two things should be noted. First, most developing countries have not 
declared domestic support (that is, the amount considered in the FBTAMS) 
in the negotiations; therefore the 10 percent de minimis limits these coun
tries’ levels of domestic support.13 Yet a small number of developing countries 
have declared domestic support. Therefore they have the possibility of offer
ing domestic support up to the FBTAMS; however, the value of that domestic 
support is small compared to the allowances negotiated by developed coun
tries during the Uruguay Round.14 Second, as noted, the notion of special and 
differential treatment in Article 6.2 allows developing countries to exempt 
both general investment support for agriculture and input subsidies for low 
income or resourcepoor farmers from the AMS, despite the fact that these 
domestic measures can be considered tradedistorting.

The debate before and during the Bali Ministerial revolved around two 
sections of Annex 2 of the AoA (Green Box): food security stocks (AoA, 

12 Some countries have accepted a different de minimis as part of their accession agreement. For 
instance, in China’s case, this level is 8.5 percent.

13 The relevant text in Article 7(b) reads: “Where no Total AMS commitment exists . . . the 
Member shall not provide support to agricultural producers in excess of the relevant de minimis 
level set out in paragraph 4 of Article 6.”

14 A total of 33 countries have FBTAMS, but Canada, the European Union, Japan, Norway, 
Switzerland, and the United States represent 87 percent of the total value declared by WTO 
members (the European Union alone represents about 49 percent of the total).
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Annex 2, paragraph 3) and domestic food subsidies (AoA, Annex 2, para
graph 4). Prior to the Ministerial, a group of developing countries (known 
at the WTO as the G33) presented a proposal based on the 2008 Modalities 
that included new language for paragraph 3 (Public Stockholding for Food 
Security Purposes) and paragraph 4 (Domestic Food Aid).15 To understand 
the suggested modifications, it is necessary to look first at the current lan
guage of Annex 2. The opening paragraph indicates the conditions that the 
different measures listed in the Green Box must meet to be exempted from the 
AMS. First, support programs must meet “the fundamental requirement that 
they have no, or at most minimal, tradedistorting effects or effects on produc
tion.” They must also “conform to the following basic criteria: (a) the support 
in question shall be provided through a publiclyfunded government program 
(including government revenue foregone) not involving transfers from con
sumers; and, (b) the support in question shall not have the effect of providing 
price support” (WTO 2008b, Annex 2, paragraph 1).

The specific language related to food security stocks (Annex 2, paragraph 
3) declares “expenditures (or revenue foregone) in relation to the accumula
tion and holding of stocks of products which form an integral part of a food 
security program identified in national legislation” to be Green Box measures, 
provided they comply with the fundamental requirement and basic criteria 
mentioned before. Those expenditures must also comply with other condi
tions such as “the volume and accumulation of such stocks shall correspond 
to predetermined targets related solely to food security” and “the process of 
stock accumulation and disposal shall be financially transparent.” However, a 
footnote simplifies the criteria for developing countries: food security stocks 
are considered in conformity with Annex 2, paragraph 3, if the operation “is 
transparent and conducted in accordance with officially published objective 
criteria or guidelines.”

Annex 2, paragraph 3 also indicates that “food purchases by the govern
ment shall be made at current market prices and sales from food security 
stocks shall be made at no less than the current domestic market price for the 

15 As is the case with many international groups, the G33 has a different number of members 
than the name suggests. As of the time of this writing the countries in that group, according to 
WTO information, were Antigua and Barbuda; Barbados; Belize; Benin; Bolivia; Botswana; 
China; Côte d’Ivoire; Cuba; Democratic Republic of the Congo; Dominica; Dominican 
Republic; Ecuador; El Salvador; Grenada; Guatemala; Guyana; Haiti; Honduras; India; 
Indonesia; Jamaica; Kenya; Madagascar; Mauritius; Mongolia; Mozambique; Nicaragua; 
Nigeria; Pakistan; Panama; Peru; Philippines; Republic of Korea; Saint Kitts and Nevis; Saint 
Lucia; Saint Vincent and the Grenadines; Senegal; Sri Lanka; Suriname; Taiwan, China; 
United Republic of Tanzania; Trinidad and Tobago; Turkey; Uganda; Venezuela; Zambia; 
and Zimbabwe.
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product and quality in question.” On that basis, some observers have argued 
that governments are not allowed to subsidize consumers (that is, sales must be 
made at market prices). This ignores the fact that the text is again modified for 
developing countries; footnotes 5 and 6 (a combined footnote so numbered) 
applies to both Public Stockholding for Food Security Purposes (Annex 2, 
paragraph 3) and Domestic Food Aid (another Green Box measure in Annex 
2, paragraph 4) and allows the selling of products at subsidized prices “with 
the objective of meeting food requirements of urban and rural poor in develop
ing countries on a regular basis.” Although this stipulation allows developing 
countries to offer subsidies in the selling price, footnote 5 to the food security 
stock provision does not permit purchases made at anything other than mar
ket prices to be part of the Green Box. If purchases are at “administered prices” 
(different from market prices), then the “difference between the acquisition 
price and the external reference price is accounted for in the AMS.”

The section on domestic food aid (Annex 2, paragraph 4), in addition to 
allowing the provision of subsidized food through domestic aid, establishes 
some reasonable criteria for the operation of these aid programs, such as that 
“eligibility to receive the food aid shall be subject to clearlydefined criteria 
related to nutritional objectives” and that “the financing and administration 
of the aid shall be transparent.” It also allows domestic food aid to be inkind 
or other means “to allow eligible recipients to buy food either at market or at 
subsidized prices.” 

Some developing countries, particularly India, believed that if they had to 
account for the gap between administered prices and fixed external reference 
prices, they would bump against, and probably exceed, the productspecific 
limit of 10 percent de minimis of total production in some key products.16 
Further, they argued that, given the current high international prices, it did 
not make sense to compare current buying prices to the external reference 
prices that were defined under the AoA as those prevailing in 1986– 1988. In 
fact, if purchases were made at administered prices that closely tracked current 
world prices (and therefore would not be distortionary in an economic sense), 
the AoA comparison with the 1986– 1988 values would still show (largely 
imaginary) margins of market price support, as can be inferred when com
paring the nominal values in the different columns of Table 9.1 (the indexes 
in the table are just a general reference because the FERP must be defined by 
each individual product in the respective country).

16 This limit does not affect other options, such as the rest of the Green Box measures, Blue Box 
measures of support, and, for developing countries only, those considered in Article 6.2.
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Based on these concerns, the language proposed by the G33 exempted the 
difference between administered prices and the FERPs from the obligation 
of being included in the AMS when developingcountry governments have 
purchased products for food security stocks (paragraph 3) and domestic aid 
(paragraph 4) from a specific type of producer— those that are “low income or 
resource poor” (LIRP; this category is already considered by the AoA for some 
special treatment in Article 6.2).17

This approach generated two basic objections. First, it appeared to go 
against the conditions established for the Green Box (Annex 2, paragraph 1), 
particularly the second basic criteria (point b) which indicates that “the sup
port in question shall not have the effect of providing price support” (Annex 
2, paragraph 1). The G33 proposal clearly allowed for the provision of price 
support, at least to a certain type of producer; therefore there was the fear 
that once a loophole was created in the Green Box general criteria and con
ditions, anything could happen with the rest of the programs listed there. 
Furthermore, other developing countries were concerned about the leeway 
already granted under the current Annex 2 to provide income support that 
is, in theory (but not clearly in fact), decoupled from prices. According to 
this objection, offering price support to LIRP producers would significantly 
undermine the possibility of disciplining those other Green Box measures that 
are currently used mostly by industrialized countries and that may create more 
than minimal trade distortions.18

Second, some countries worried that the stocks allegedly accumulated for 
food security reasons would end up being sold on world markets, affecting their 
own domestic or export markets. WTO members that provide price support to 
LIRP producers could potentially accumulate products in excess of domestic 
consumption and then decide to sell those surpluses in external markets to help 
finance the program’s fiscal cost.19 In fact, during 2011– 2012 and 2012– 2013, 

17 Note that the relevant section of Article 6.2 of the AoA says to refer to “investment subsidies,” 
which are “generally available” to LIRPs. An issue to be considered is whether “generally avail-
able” means only for LIRP producers. Also, the wording refers to “low-income or resource-poor 
producers” (emphasis added), which seems to expand the scope of the category when compared 
to “low-income and resource-poor producers” (Lars Brink, personal communication; empha-
sis added).

18 Some developing countries, such as China, have been fast increasing their use of that type 
of support.

19 In general, any public stockholding programs involving administrated prices, or at least price 
management within some range, may require the use of variable trade policy instruments 
(such as, export subsidies or restrictions for exported commodities or import duties adjust-
ments for imported commodities), as demonstrated in the previous version of the EU Common 
Agricultural Policy (CAP). These operations may create large negative effects for their trade 
partners if there are no strict rules limiting those operations.
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about 20 percent of Indian wheat exports were drawn from public stocks.20 
Negotiators therefore looked at other options, including the possibility of 
changing the 1986– 1988 FERPs, adjusting the definition of the production 
eligible to receive administered prices, and imposing a temporary standstill to 
challenges under the WTO Dispute Settlement Unit (DSU) that may arise if a 
country breached its allowed levels of domestic support because of government 
procurement of products for food security stocks at administered prices.

However, changing the FERPs would have opened an entirely new set of 
difficult issues (such as the valuation of the commitments by countries with 
declared domestic support in the base year). The notion of eligible produc
tion, as noted earlier, was also a key variable because, according to the AoA, 
the gap between the administered price and the FERP for 1986– 1988 must 
be multiplied by the quantity of all production that is eligible to be bought at 
the administered prices. The interpretation of the term was clarified by the 
dispute about Korean beef (WTO 2000b); although the ruling left out other 
options to define eligible production (discussed below), this line of negoti
ation was considered too complicated to be sorted out in time for the Bali 
Ministerial Declaration. In the end, the peace clause was implemented in Bali 
as an interim solution.21

The bali Ministerial Decision (WT/MIN[13]/W/10)

The draft of the Ministerial Decision establishing the peace clause went 
through several iterations before a final text was approved (although, as the 
July 2014 dispute in the General Council showed, India was still not com
pletely in agreement). To understand these disagreements, it is useful to distin
guish three different issues: (1) the substance and coverage of the peace clause, 
(2) the conditions for its application, and (3) the period and conditions under 

20 Some countries, such as Pakistan, argued during the Bali negotiations that India was export-
ing rice from food stocks, thus affecting global rice markets and their own domestic markets 
and food security. India has become an important world exporter of rice in recent years (see 
Chapter 8). However, it could be argued that the rice exported by India and the rice used in 
its food security stocks are of different qualities (basmati rice being the exported product and 
common rice the one for domestic consumption); therefore, in this line of analysis, the pos-
tulated impact on global markets of domestic food stocks would be nil. However, Dorosh and 
Rashid (2012) showed that rice prices in Bangladesh and subsidized prices for that product from 
India’s public stocks appear highly correlated. This correlation was the result of the operation of 
private- sector importers that helped stabilize the operation of the rice market in Bangladesh to 
the benefit of poor consumers but with negative impact on producers.

21 There is a nontrivial difference between temporary (which seems to imply a specific date as dead-
line) and interim (which does not necessarily have a specific termination date). Although in 
common parlance, people tend to refer to the Ministerial Decision as a “temporary” solution, 
the decision uses the word interim (Lars Brink, personal communication).
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which the peace clause is operational. The original language of the peace 
clause regarding the substance and coverage (point 1) and conditions (point 
2) did not change much during the negotiations in Bali. What did change was 
the definition of the period during which the peace clause was operational 
(point 3).

SUBSTANCE AND COVERAGE

The basic point of the peace clause is defined in paragraph 2 of the Ministerial 
Decision; it states that WTO members cannot challenge developingcountry 
members regarding compliance with their obligations not to exceed the AMS 
(Article 6.3) or the de minimis (Article 7.2b) when all the following circum
stances apply:

• If it is “support provided for traditional staple food crops in pursuance of 
public stockholding programs for food security purposes.”

• If the programs existed as of the date of the decision.

• If those programs are consistent with the rest of the criteria of Annex 2 
for food security stocks (other than the issue of price support; see the ear
lier discussion).

• If they comply with other conditions established in the Ministerial 
Decision (analyzed below).22

One footnote to the Bali Ministerial Decision indicates that if and when a 
permanent solution is found, it will apply to all developing countries. Another 
footnote mentions that developing countries can initiate new programs that 
comply with Annex 2, paragraph 3; however, as mentioned earlier, only pro
grams existing as of the date of the decision are covered by the peace clause.23

22 The complete language is as follows: 
 2. In the interim, until a permanent solution is found, and provided that the conditions 

set out below are met, Members shall refrain from challenging through the WTO Dispute 
Settlement Mechanism, compliance of a developing Member with its obligations under 
Articles 6.3 and 7.2 (b) of the AoA in relation to support provided for traditional staple food 
crops in pursuance of public stockholding programs for food security purposes existing as of 
the date of this Decision, that are consistent with the criteria of paragraph 3, footnote 5, and 
footnote 5 & 6 of Annex 2 to the AoA when the developing Member complies with the terms 
of this Decision.

23 Matthews (2014) identified 16 developing countries (under the self-designation permitted in 
the WTO and GATT before) that had public food stocks at the time of the decision: Botswana, 
Brazil, China, Costa Rica, India, Indonesia, Israel, Kenya, Republic of Korea, Namibia, Nepal, 
Pakistan, Philippines, Saudi Arabia, South Africa, and Sri Lanka. Note the presence of Israel 
and Republic of Korea, which, according to the WTO rules, have defined themselves as devel-
oping countries for the purposes of the AoA.
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The new language may have somewhat changed the product scope. The 
language in the original draft referred to the products bought as part of the 
food security program that can thus be covered by the peace clause as “tradi
tional staple food crops” (note the word crops, suggesting that livestock prod
ucts are not included). The new language agreed upon in Bali includes a 
footnote by the word crops that says, “This term refers to primary agricultural 
products that are predominant staples in the traditional diet of a developing 
Member.” This definition can be interpreted as a tightening of the definition 
of staple food crops through the use of the word predominant (which suggests 
that some significant percentage of consumption must be used to determine 
what crops are covered). However, it could also be argued that by using the 
word products rather than crops, this change may have expanded coverage to 
include other, noncrop products. Another question remains as to whether pri-
mary agricultural products is different from the basic agricultural products in 
the agreement’s definition of the AMS.

CONDITIONS

The Ministerial Decision establishes additional conditions in paragraphs 3, 
4, and 5 for those developing countries that currently operate food stock pro
grams and that want to be protected from legal challenges by the peace clause. 
Those conditions did not change from the original draft and are in addition 
to the relevant conditions in Annex 2, paragraph 3 of the AoA. To benefit 
from this decision, developing countries must do the following:

1. Notify the Committee on Agriculture “that it is exceeding or is at risk 
of exceeding either or both of its aggregate measurement of support 
(AMS) limits (the Member’s Bound Total AMS or the de minimis 
level)” (paragraph 3 a).

2. Stay current on notifications of its domestic support (paragraph 3 b).

3. Provide timely information regarding each public stockholding pro
gram maintained for food security purposes, plus other related infor
mation according to a template included in the annex of the decision 
(paragraph 3 c and d).

4. Ensure that stocks procured under food security programs do not dis
tort trade or adversely affect the food security of other members (this 
latter reference was also an addition to the original language, which 
referred only to trade distortions) (paragraph 4).
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5. Make sure that the potential increase in domestic support in excess of 
the allowed levels is only to the amount notified to the Committee on 
Agriculture (see the first point mentioned above) (paragraph 5).

6. Accept requests for consultations by any other WTO member countries 
that may be interested in the operation of the notified public stockhold
ing program or programs (paragraph 6).

The decision also instructs the Committee on Agriculture to monitor the 
information submitted under this decision (paragraph 7) and indicates that 
WTO members must agree to establish a work program in which the com
mittee can make recommendations for a permanent solution. The recommen
dations for a solution should be made no later than the eleventh Ministerial 
Conference. Advances will be reported to the General Council during the 
tenth Ministerial Conference (paragraphs 8, 9, and 10).

PERIOD OF APPLICATION OF THE PEACE CLAUSE

In the original draft the peace clause had a specific end— the tenth WTO 
Ministerial (about two years from Bali, considering the usual time between 
Ministerial meetings); after that time the clause would lapse and WTO mem
bers would decide on next steps. With the final language “members agree to 
put in place an interim mechanism . . . and to negotiate on an agreement for a 
permanent solution . . . for adoption by the eleventh Ministerial Conference” 
(paragraph 1). The new language thus changed the period covered by the 
peace clause (the eleventh Ministerial would take place four years after the 
Bali Ministerial); the peace clause will also remain in place “until a perma
nent solution is found,” which changed the conditions to end this mechanism 
as well.

However, there was still some ambiguity in the Bali text. On the one hand, 
it ostensibly defined a deadline (the eleventh Ministerial), but on the other, 
it referred to the peace clause as being in effect until a “permanent solution is 
found,” without specifying when that may happen. By the first interpretation, 
the day of reckoning was extended from the two years in the original language 
to the four years in the final text; after that, the protection of the peace clause 
would lapse, and challenges in the dispute settlement mechanism may take 
place.24 The second interpretation, on the other hand, strengthened the pro
tection of the countries involved to the extent that the country would avoid 

24 WTO members could still mount challenges under other legal texts.
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challenges under the AoA until a permanent solution was found. This ambi
guity was clarified in the General Council of November 2014.

The Decision at the November General Council (WT/L/939)

As noted, the breakdown in the WTO process at the July 2014 General 
Council was related to India’s discomfort with this ambiguity regarding 
whether the peace clause was operational for a specified time limit (deter
mined to be until the eleventh Ministerial Conference, that is, about four 
years) or for an undefined period until a permanent solution is found. The lat
ter was India’s preferred interpretation, and this is what was approved in the 
Ministerial Decision on Public Stockholding for Food Security Purposes of 
November 27, 2014 (document WT/L/939). The first paragraph of this docu
ment states: 

Until a permanent solution is agreed and adopted, and provided that 
the conditions set out in paragraphs 3 to 6 of the Bali Decision are met, 
Members shall not challenge through the WTO Dispute Settlement 
Mechanism compliance of a developing Member with its obligations 
under Articles 6.3 and 7.2(b) of the Agreement on Agriculture (AoA) 
in relation to support provided for traditional staple food crops in pur
suance of public stockholding programmes for food security purposes 
existing as of the date of the Bali Decision, that are consistent with the 
criteria of paragraph 3, footnote 5, and footnote 5 and 6 of Annex 2 to 
the AoA.

To make things even clearer, the second paragraph indicates that 

if a permanent solution for the issue of public stockholding for food 
security purposes is not agreed and adopted by the eleventh Ministerial 
Conference, the mechanism referred to in paragraph 1 of the Bali 
Decision, as set out in paragraph 1 of this decision, shall continue to be 
in place until a permanent solution is agreed and adopted. 

With this language the “peace clause” is operational until a “permanent 
solution” is “agreed and adopted.” Note that the permanent solution has to 
be not only “agreed” upon but “adopted” as well. Note, also, that under the 
WTO’s consensus approach, potential solutions may be blocked until there is 
one that all countries consider acceptable.

Finally, it must be noted that the peace clause refers only to challenges 
under the AoA, not to other legal texts, such as the Agreement on Subsidies 
and Countervailing Measures (ASCM), which may be the basis for other 
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disputes. The decision also urges that “the negotiations on a permanent solu
tion on the issue of public stockholding for food security purposes shall be 
pursued on priority” (paragraph 3). To ensure that this happens, it sets out a 
proposed deadline (December 31, 2015), defines the institutional framework 
for the negotiations (the Committee on Agriculture in Special Session, “in 
dedicated sessions and in an accelerated timeframe”), and clarifies that these 
talks must take place as “distinct from the agriculture negotiations under the 
Doha Development Agenda.” In paragraph 5 it establishes that the “General 
Council shall regularly review the progress of these dedicated sessions.” While 
the Bali Ministerial Decision instructed WTO members to establish a work 
program in the Committee on Agriculture (CoA) to make recommendations 
for a permanent solution no later than the eleventh Ministerial Conference 
(paragraphs 8, 9, and 10), the November decision shortens the timeframe by 
about two years (December 2015) and creates a distinct institutional track 
(the CoA in special sessions) and a separate conceptual negotiating framework 
(different from the Doha Negotiations on Agriculture).

The Ministerial Decision at Nairobi (WT/MIN[15]/44— WT/L/979)

At the Nairobi Ministerial the ministers reaffirmed the General Council 
Decision of November 27, 2014 (WT/L/939), thus providing legal backing to 
the text. The Ministerial Decision also reiterated that the negotiations will be 
held in the Committee on Agriculture in Special Session and separate from the 
agriculture negotiations under the Doha Development Agenda. Considering 
that the Nairobi Ministerial did not find consensus on the continuation of the 
negotiations within the DDA, the language allows the talks about public food 
stocks to proceed whether or not other negotiations take place.

Final Comments

First, the peace clause does not solve the basic debate surrounding the use of 
public stocks for food security reasons, but now that the ambiguity of the 
2013 Bali Decision has been eliminated, it is clear that the peace clause will be 
operational until a permanent solution is agreed upon and adopted. As noted, 
it remains to be seen whether challenges under other legal texts, such as the 
Agreement on Subsidies and Countervailing Measures, could be mounted 
by countries believing that they are affected by the operation of governmen
tal purchases under this scheme.25 Second, the peace clause’s notification 

25 Whatever the legal issues involved, there is always the public relations issue of challenging a 
developing country on a program that is allegedly aimed at helping the poor.
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and transparency requirements are not mere formalities when one considers 
that many WTO members— including India and other developed and devel
oping countries— have usually been behind schedule in their notifications 
under the current AoA obligations (see the discussion in Orden, Blandford, 
and Josling [2011] in general and Gopinath [2012] for the case of India). To 
invoke the peace clause, therefore, WTO members will have to complete their 
notifications of domestic support and be open to consultations and questions 
regarding the actual operation of their food stock programs. Doing so would 
allow for more transparency and would facilitate closer scrutiny and monitor
ing of the different domestic support programs in countries using the peace 
clause option.

Third, in general, the debate has centered on the prices at which food 
products for food security stocks are procured (which could be done by sub
sidizing producers through “administered prices”), rather than on the prices 
at which those food products are sold to domestic consumers (which could be 
done by subsidizing those products through belowmarket prices). However, 
these two aspects have been conflated in some discussions, confusing the 
terms of the debate. It should be clear that WTO members can provide sub
sidized food to their own population under paragraph 4 of Annex 2 of the 
AoA (more on this below). Finally, finding a permanent solution is now on an 
accelerated time frame and separate institutional and conceptual frameworks. 
The WTO work program in the coming years will therefore include activities 
dedicated to finding a permanent solution. This solution could take multiple 
different forms, including some of the options discussed in the preBali nego
tiations that were discarded because of a lack of time to complete adequate 
negotiations. The next section discusses these possible options.

Potential Options for a “Permanent Solution”
This section discusses the different legal options available to address the food 
security objectives for both producers and consumers, starting with those 
approaches that are already available using current legal texts and then moving 
to others that may require further negotiations to change or expand the lan
guage in the AoA.26 The focus here is only on what can be done in legal terms 
under the WTO Agreement, without judging whether those options make 
sense in economic or social terms (for this discussion, see Chapter 8).

26 Further analysis can be found in Díaz-Bonilla (2013b), Matthews (2014), Montemayor (2014), 
and Glauber (2016).

Food SeCurity StoCkS and the Wto LegaL FrameWork  303



Domestic Food Aid
It is clear that any developing country can provide subsidized food to its own 
population under paragraph 4 of Annex 2 of the AoA. The claim by some 
observers (see, for instance, OWINFS 2013) that it is unfair for the United 
States to have a food stamp program while denying India the right to have 
a similar program is thus mistaken. In fact, the combined footnote 5 and 6 
indicates “the provision of foodstuffs at subsidized prices with the objective of 
meeting food requirements of urban and rural poor in developing countries 
on a regular basis at reasonable prices shall be considered to be in conformity 
with the provisions of this paragraph.” This footnote is in Annex 2, para
graphs 3 and 4, which means it covers both sales from food security stocks 
and any other sale of subsidized food by developing countries to help the 
urban or rural poor. Therefore, the question is not whether a country can give 
subsidized food to poor and needy people, which they can under the AoA; the 
question is how governments may procure that food. More generally, the issue 
is whether a country’s policies to support food stocks may affect that country’s 
trading partners; there should be some type of guarantee that such programs 
will not lead to ad hoc adjustments in export and import policies that gener
ate instability and other negative externalities for the rest of the world. The 
following options thus focus on the purchasing side of public food stocks.

buy at Market Prices
One possibility is for countries to build food security stocks simply by buy
ing food products at market prices; this approach is compliant with Annex 2, 
paragraph 3, of the AoA. The United States, Brazil, and other countries do 
buy food for their domestic food security programs at market prices. Buying 
at market prices will not further increase the program’s procurement costs 
(although other operational costs and the sales subsidy still remain). In addi
tion, some countries, such as Brazil, have determined that a specific percentage 
of the food purchased must come from small farmers as defined in national 
legislation (Krivonos 2013), which is one of the aspects highlighted by the 
G33’s original proposal focusing on LIRP producers. A country buying food 
at market prices to build public food stock could decide that the purchases 
must come from LIRP producers. India, on the other hand, uses administered 
prices announced in advance by the government, which may trigger Annex 2, 
paragraph 3, footnote 5. Those administered prices, however, seem to have 
been in line with market prices, at least until 2012 (Hoda and Gulati 2013). 
A country that buys significantly above market prices and then wants to sell 
below market prices to poor and vulnerable populations will soon get into 
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fiscal difficulties. However, although selling at belowmarket prices imposes 
a fiscal cost, it may still be justified in the case of assisting the poor and needy 
(if properly targeted), while buying above market prices will help mostly large 
producers that have more product to sell.

It should be noted that, as discussed in Chapter 8, even when buying at 
market prices, such programs offer some support to farmers compared to 
the counterfactual without the domestic food aid programs; in this latter 
case, poor consumers would not represent the same level of actual demand. 
With the program, however, the recipients of food aid increase their effec
tive demand as actual consumers of food through the intermediation of the 
domestic food aid program. Furthermore, that impact is reinforced if the food 
stocks are used annually and are rotated as part of social safety nets or other 
public systems of food distribution targeting the poor and needy.27

Provide Indicative Prices, Use Trade Measures to Guide Prices, 
but Still buy at Market Prices

In the absence of futures markets in many developing countries, farmers’ 
expectations about market conditions, and their subsequent production deci
sions, are often based on preannounced government prices (or “administered 
prices”). If governments simply buy at spot market prices without previously 
announcing future buying prices, they may fail to provide forward guidance 
to farmers and there may not be other mechanisms to provide adequate infor
mation to form expectations; therefore governments in these conditions may 
conclude that they need to announce “administered prices” in advance to pro
ducers. However, if the aim is simply to give producers some future anchor 
for their expectations and calculations, this can be done without necessarily 
committing to buying all or part of the production.28 Similarly, even if gov
ernment purchases do occur, they can be done at market prices. Furthermore, 

27 It should be further noted that an income redistribution program with discounted food vouch-
ers for poor consumers would also lead to higher demand and therefore higher prices for farm-
ers when compared with the counterfactual of no program, without the government having to 
physically intermediate the purchase of food and the distribution of food aid (as, for instance, in 
the case of food stamps in the United States).

28 An example would be the approach applied by COTRISA (Comercializadora de Trigo S.A.), a 
public agency in Chile whose role is to ensure adequate functioning of the country’s wheat mar-
ket. The country is a net importer but also produces about three-quarters of its total domes-
tic wheat consumption. The government estimates and announces an import parity price, and 
COTRISA stands ready to buy or sell if the domestic price deviates much from the government 
estimated value. Usually COTRISA does not have to actually trade in the wheat market; the 
perceived possibility that such intervention may happen appears to be enough to align domestic 
prices with the market-based price guidance provided by the government.
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in the case of developing countries that have room between the bound and 
applied tariffs, if the country is an importer, the government can use those tar
iffs to ensure that the domestic price follows the preannounced price without 
violating WTO commitments, as long as the prices stay below the bound tar
iffs. Such an approach must consider some legal and economic aspects. In legal 
terms, the changes in tariffs under the bound levels must take into account 
the WTO case against Chile regarding its “price band” system, which clarified 
the options and limits to those practices under the current agreements (WTO 
2007). In economic terms, trying to achieve some desired level of domestic 
prices through changes in import tariffs will force a larger adjustment in price 
and quantities in the world market than would have been the case without 
such a manipulation of tariffs, with potentially negative effects on other coun
tries (Bouët and Laborde 2010).29

Provide Indicative Prices, buy at Market Prices, but Offer 
Income Support using Annex 4 of the AoA

A government may (1) announce an indicative price to give producers an 
anchor for their expectations, (2) inform producers that there will be pub
lic purchases at market prices, and (3) inform producers that the difference 
will be covered if the market price ends up being below the indicative price. It 
could be argued that this approach would fall under the Equivalent Measure 
of Support (EMS), Annex 4 of the AoA’s “Domestic Support: Calculation of 
Equivalent Measurement of Support.” Paragraph 1 of this Annex indicates 
that “equivalent measurements of support shall be calculated in respect of all 
basic agricultural products where market price support as defined in Annex 3 
exists but for which calculation of this component of the AMS is not practi
cable.” Paragraph 2 states that “equivalent measurements of market price sup
port shall be made using the applied administered price and the quantity of 
production eligible to receive that price or, where this is not practicable, on 
budgetary outlays used to maintain the producer price.”

29 A related current discussion has focused mainly on export taxes. However, there is a symme-
try of effects for the following pairs of trade actions (when equivalently scaled): (1) increasing 
export taxes or reducing import taxes, (2) reducing export subsidies or increasing import subsi-
dies, (3) reducing production subsidies or increasing consumption subsidies, (4) using export tax 
differentials or import tax differentials (tariff escalation), (5) imposing an export quota or elim-
inating an import quota, and (6) an export ban or anticipatory hoarding by an importer. Even 
though all those measures that try to stabilize domestic prices may lead to destabilizing effects 
on world prices and may thus affect other countries, they are treated differently (or not at all) in 
the current WTO framework (see Díaz-Bonilla 2013a).
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The key point here is that using actual budgetary outlays would amount to 
a measure of support that is usually far smaller than what is determined apply
ing the normal method (that is using market prices, administrative prices, 
and the eligible production), significantly reducing the possibility of violat
ing the de minimis (or other allowed maximum for domestic support). A 
central issue in this approach would be to show that the normal calculation 
method explained in Annex 3 “is not practicable” and therefore that the EMS 
approach based on budgetary outlays can be used (paragraph 2 in Annex 4). It 
remains a question, then, as to why the calculation of the MPS in the procure
ment of food security stocks at administered prices is “not practicable.”

Define Eligible Production in a Way That Focuses More Closely 
on Quantities Actually bought

The calculation of the MPS that has to be counted in the AMS includes both 
prices and quantities. In the previous examples, procurement has taken place 
at the market price, thus complying with Annex 2, paragraph 3. However, if 
the government is using administered prices (APs) rather than market prices, 
then footnote 5 kicks in and the AP must be compared to the FERP of 1986– 
1988. If the AP is higher than the FERP, this positive gap has to be multiplied 
by the “eligible quantity” (not the quantity actually bought) and then com
pared with the de minimis. If the former value is more than the de minimis, 
it must be counted as part of the AMS in its entirety. Obviously, if the gap 
between the AP and the FERP is more than 10 percent above the market price 
used to value current production and if the eligible production is the total pro
duction, then the de minimis will be exceeded. If a developing country has a 
final AMS commitment (the FBTAMS), then the whole amount (not only 
the value of production bought) will have to be counted as part of the product 
specific AMS and will have to be compared to, and must not exceed, the 
FBTAMS. If the country does not have a FBTAMS, then it is prohibited by 
Article 7.b of the AoA from exceeding the de minimis.

The key here is the definition of eligible production. This topic was clari
fied in the Korean beef case (WTO 2000b), which considered claims that the 
Korean government was violating the AoA by only using the amount of pro
duction it actually bought in its WTO notifications, when the amount of eligi
ble production defined by the government was larger. By not notifying the total 
eligible production but rather the smaller amount that was actually purchased, 
the value counted within the AMS was reduced. This practice was challenged, 
and the WTO DSM ruled that the Korean government should notify the pro
duction defined as eligible and not the amount actually purchased. Because of 
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this ruling, some observers appear to assume that eligible production is always 
the total production. However, this interpretation is not correct. Because the 
Korean government had established a maximum amount to be bought, the eli-
gible production was less than the total production. Therefore the ruling in the 
case considered only the capped amount and not the total production. The 
appellate body left open the possibility that eligible production can be more 
limited in cases in which the eligibility criteria identifies a specific region or in 
which there is another type of limit on the quantity purchased.30 In fact, in an 
example of what would be the appropriate calculation, the appellate body uses 
only up to the maximum amount the Korean government said it was going to 
buy as eligible quantity, which, as mentioned, was less than the total production 
but more than the amount that it actually bought.

So if a government plans to buy, say, 30 percent of production (perhaps 
because that is the amount needed to run a food distribution system for 
the poor and needy), it may declare only that volume as eligible production, 
which would be far less than total production. Typically, developing coun
tries running food stocks buy only a fraction of total production. For example, 
Montemayor (2014) shows that purchases of rice and wheat stay largely below 
onethird of total production in the five countries analyzed between 2008 and 
2011. Hoda and Gulati (2013) estimate that in India, procurement for rice 
was, on average, about 32 percent of total production; for wheat, it was close 
to 27 percent during 2007– 2008 and 2010– 2011 (these are national averages, 
but the percentage varies significantly across states). Governments can make 

30 The relevant wording of the appellate body report in paragraph 827 reads: 
 “In general, with market price support programmes, all producers of the products which 

are subject to the market price support mechanism enjoy the benefit of an assurance that 
their products can be marketed at least at the support price. Therefore, the minimum price 
support will be available to all marketable production of the type and quality to which 
the administered price support programme relates, including where actual market prices 
are above the administered minimum price level. There may, of course, be circumstances 
where eligible production may be less than total marketable production, as for example 
where the minimum price support is only available to producers in certain disadvantaged 
regions. Another possible example would be where there is a legislatively predetermined, 
non- discretionary, limitation on the quantity of marketable production that a governmen-
tal intervention agency could take off the market at the administered price in any year. In 
the latter case, the particular design and operation of the price support mechanism would 
have to be taken into account in determining eligible production, since even governmental 
purchases at a level below the legislatively predetermined quantity limit could, depending 
on market conditions, suffice to maintain market prices at above the minimum levels for all 
marketable production. Hence, with these qualifications, eligible production for the pur-
poses of calculating the market price support component of current support should comprise 
the total marketable production of all producers which is eligible to benefit from the market 
price support, even though the proportion of production which is actually purchased by a 
governmental agency may be relatively small or even nil.”
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such quantity limits clear in the definition of eligible production. It should be 
noted, though, that the panel added the qualification that in such a case “the 
particular design and operation of the price support mechanism would have to 
be taken into account in determining eligible production.”

In the G33 proposal, purchases were limited to food produced by “low 
income or resource poor producers” (LIRPs) in Article 6.2. The appellate body 
in the Korean beef case also used language related to the eligibility of certain 
producers in disadvantaged regions. Therefore, another way to ensure that eli
gible production is less than total production is to require that it come from 
LIRP producers. The issue then becomes how to define that category of pro
ducers and how to establish the operational safeguards to ensure that the pro
duction effectively comes from that group.31 One possible way to identify the 
farmers who would qualify for assistance is to apply the usual poverty line 
used for international comparisons of US$1 (or US$2) a day or to use a relative 
measure of poverty within the country (for instance, producers with less than 
40 percent of national income per capita; DíazBonilla, Thomas, and Robinson 
2003). In practice, the use of the LIRP category in WTO notifications seems 
to have been relatively elastic and variable over time, even within the same 
country. For instance, India has moved from declaring about 80 percent of its 
producers as LIRP in the WTO notifications for 1995– 1997 (based on a sur
vey that showed that 80 percent of the farmers had fewer than 2 hectares) to 
basically considering all of its producers in that category (based on a subsequent 
survey that calculated that close to 99 percent of Indian producers were LIRPs; 
Gopinath 2012). Such an extension of the LIRP concept may test the limits of 
the notion that support should only be given to a specific type of producer.32

(Re)Define Fixed External Reference Price in US Dollars  
or in Special Drawing Rights

Now we move to the other variable in the equation used to calculate MPS: 
the fixed external reference price. Article 1(a)(ii) of the AoA indicates that the 
current AMS has to be “calculated in accordance with the provisions of Annex 
3 of this Agreement and taking into account the constituent data and meth
odology used in the tables of supporting material incorporated by reference 

31 Obviously, the administrative controls needed to ensure that purchases from the type of farmers 
targeted are not trivial. An (imperfect) proxy to those controls may be to establish a fixed cap on 
the quantity that can be bought from each individual farmer.

32 As noted before, Article 6.2 refers to “investment subsidies,” which are “generally available” 
to “low-income or resource-poor producers,” and therefore a point to be considered is whether 
“generally available” means only for LIRP producers.

Food SeCurity StoCkS and the Wto LegaL FrameWork  309



in Part IV of the Member’s Schedule” (emphasis added). Annex 3, in turn, 
indicates in paragraph 9 that “the fixed external reference price shall be based 
on the years 1986 to 1988 and shall generally be the average f.o.b. [freight on 
board] unit value for the basic agricultural product concerned in a net export
ing country and the average c.i.f. [cost, insurance, and freight] unit value for 
the basic agricultural product concerned in a net importing country in the 
base period.” In the tables and calculations submitted as constituent data 
and methodology, some countries presented the FERP in domestic currency, 
whereas others presented it in a foreign currency. This difference occurred 
because the Annex does not specify which currency is to be used; the only 
requirements are that the FERP be “fixed,” “external,” and refer to the base 
period of 1986– 1988.

For example, in a background paper prepared by the WTO Secretariat 
(WTO 2000a), one example shows the use of FERPs in dollars.33 This docu
ment notes that it obviously makes a big difference if the nominal variables for 
the commitments on domestic support and the relevant parameters (such as 
the external reference price) have been originally notified in the domestic cur
rency of the reporting country or in a foreign currency. In the latter case, there 
is an automatic adjustment for domestic inflation to the extent that the deval
uation of the exchange rate follows the evolution of internal prices. Certainly, 
considering that developing countries usually have a domestic inflation rate 
and a pace of devaluation that make 1986– 1988 values in domestic currency 
outdated, those that notify the FERPs in foreign currency (say, US dollars) 
will have fewer problems comparing current APs with the FERPs than if they 
notify the FERPs in their domestic currency. It is true that given the cur
rent high commodity prices in nominal US dollars (see Table 9.1), a 1986– 
1988 FERP in that currency will still show a gap with current APs, even if 
the latter follow market prices. But that gap would be substantially higher for 
most developing countries if the comparison were between current APs and 
1986– 1988 FERPs in domestic currency. This is why some countries, includ
ing India, switched the original 1986– 1988 FERPs from domestic currency 
to US dollars. The FERP is still fixed (in US dollars), external, and refers to 
the 1986– 1988 base period, but it is now no longer affected by the impact 
of devaluation.

It has been argued, however, that this switch may violate at least two 
WTO obligations (Brink 2014). First, because the “constituent data and 

33 It should be noted that documents by the Secretariat are just opinions by the WTO interna-
tional staff and are not meant to interpret the legal texts negotiated by the WTO members.
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methodology” was part of the commitments and was presented in domestic 
currency, such currency denomination cannot be changed afterward. As also 
clarified by the Korean beef case, there is a hierarchy of obligations: the AMS 
has to be “calculated in accordance with the provisions of Annex 3 of this 
Agreement and taking into account the constituent data and methodology” 
(emphasis added). The appellate body in the Korean beef case noted that the 
ordinary meaning of accordance is “agreement, conformity, harmony,” while 
taking into account is defined as “take into consideration, notice.” Therefore 
the appellate body held that Article 1(a)(ii) accorded “higher priority” to the 
provisions of Annex 3 than to the “constituent data and methodology” con
tained in a member’s schedule and that the term in accordance with reflects a 
more rigorous standard than the term taking into account. Therefore, by using 
the equivalent in US dollars of the 1986– 1988 FERP that had been presented 
in domestic currency in the members’ schedule, the constituent data and 
methodology has been “taken into account”; in fact, it is the same economic 
value for the reference year. To insist that the FERP must be denominated in 
the same currency as presented originally in the constituent data and meth
odology would be to use the other criteria (“in accordance”), which the panel 
indicated was not the standard for the supporting data.

The second objection is that if the FERP that was presented originally in 
domestic currency is transformed into foreign currency for the base period 
and then is transformed back every year into domestic currency to be com
pared with the respective annual AP (also in domestic currency), then the 
FERP is no longer “fixed” (that is, it would change every year in domestic cur-
rency according to the annual exchange rate). However, this objection assumes 
that the APs and FERPs will be presented every year in domestic currency, 
when it is also possible (1) to redefine the respective FERP into foreign cur
rency (which is maintained fixed), (2) to transform the corresponding AP into 
the equivalent foreign currency every year using the annual exchange rate, or 
(3) to calculate the gap in foreign currency (as in example 5 of WTO [2000b], 
mentioned earlier).

An interesting exercise by Montemayor (2014) uses the case of five coun
tries and several staple products to estimate whether those countries and prod
ucts would stay within their actual de minimis under different assumptions 
of adjustments in key variables— basically, variations of the definitions of 
FERPs and eligible quantity. The simulations show that if eligible production 
is defined as being capped by some fixed quantity (that is, if the government 
announces purchases of a certain quantity for food stocks or only from LIRP 
producers), which is then not exceeded, and if the 1986– 1988 FERP is defined 
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in US dollars, then all cases analyzed stay below the de minimis. Therefore, 
applying the adjustments discussed in this and the previous section would go 
a long way toward solving most of the problems that developing countries may 
encounter in complying with their WTO obligations.

Although changing the 1986– 1988 FERP to US dollars is one way to 
deal with the differential inflation between developing countries and the 
United States, there are two other aspects to be considered: one is the erosion 
of the value of the US dollar due to US inflation and other factors; and the 
other is the influence of the US dollar on commodity prices. As discussed in 
Chapter 8, high prices may reflect the wellknown fact that nominal global 
commodity prices (which are usually quoted in US dollars) move in oppo
site directions from the US dollar (Mundell 2002). In other words, if the dol
lar appreciates against other currencies, then the dollar price of commodities 
declines and vice versa. Therefore, part of the reason why global commodity 
prices in nominal dollars have been high in recent years is because the US dol
lar has been dropping in value against other currencies during that period.

In fact, as shown in Chapter 8, if the food price index is measured in nom
inal Special Drawing Rights (SDRs) instead of US dollars, the differences 
shown in Table 9.1 above the prices prevailing in 1986– 1988 are significantly 
reduced (see Figure 8.2 in Chapter 8; the average for 2013– 2015 in nominal 
US dollars would be 55 percent above the 1986– 1988 average, while measured 
in SDRs, it would be higher by 33 percent, which is still higher than the ref
erence period but significantly less than it is in US dollars).34 Therefore, using 
the same reasoning as before, an option that would make values even more 
comparable across periods, smoothing out both inflation in developing coun
tries and fluctuations in the US dollar, would be to define the FERPs in SDRs 
for the base period (which would be fixed, external, and from 1986 to 1988).

Consider Adjustments Due to Domestic Inflation

Estimates for India by Hoda and Gulati (2013, see Table A4) show that 
administered prices for wheat and rice in that country have been largely below 
the 1986– 1988 FERPs in domestic currency if the calculations take inflation 
into account. Hoda and Gulati (2013) justify the use of inflation adjusted 
measures based on Article 18, paragraph 4 of the AoA, which says: “In the 
review process, Members shall give due consideration to the influence of 

34 As discussed in Chapter 8, the SDR is an international reserve asset based on a basket of key 
international currencies. Therefore the market value of the SDR is more stable than each cur-
rency separately.
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excessive rates of inflation on the ability of any Member to abide by its domes
tic support commitments.” Other analysts, however, believe this text does not 
allow individual members to consider “excess inflation” and adjust their noti
fications to it (see Brink 2014). Rather, they argue that Article 18.4 should be 
read literally as guidance to the rest of the WTO members so that those other 
countries reviewing the notifications (and not the member presenting the 
data) are the ones to “give due consideration to the influence of excessive rates 
of inflation” on the ability “to abide by its domestic support commitments.”

However, excessive inflation has not been defined; therefore it is not clear 
how WTO members could take that phenomenon into account in the noti
fications presented by others, let alone how they should adjust for it in their 
own notifications. These questions have not been raised in the DSM; as a 
consequence, the proper interpretation of those concepts remains unsettled. 
Several factors can be noted regarding this issue— some that seem to lend 
some support in favor of allowing for inflationary adjustments and some that 
seem to go in the opposite direction. First, some countries have used constant 
prices in the tables and calculations submitted as constituent data and meth
odology. For instance, Mexico used “constant 1991 pesos” for its Bound Total 
AMS. Again, Annex 3 does not specify which currency should be used to 
value the commitments and, apparently, no one has contested the use of con
stant prices (that is, inflation adjusted) in the example cited. Therefore, con
ceivably, if a country had notified its FERP in constant 1986– 1988 domestic 
prices, it would be legally valid to use the inflation adjustments such as those 
used in Hoda and Gulati (2013) for India.

Second, another document by the WTO Secretariat (WTO 1999) indi
cates in paragraph 43 that “the advice consistently provided to delegations 
has been that, for the purposes of the Review Process and Article 18.4 of the 
Agreement, the relevant Domestic Support (DS) Tables should be submit
ted concurrently on both an unadjusted and an inflationadjusted basis.” 
However, as mentioned before, the opinions of the WTO Secretariat cannot 
officially interpret WTO legal texts. In fact, the background paper prepared 
by the WTO Secretariat on inflation and exchange rate (G/AG/NG/S/19, 
October 23, 2000) presents an example that uses a FERP in domestic prices 
but that does not adjust for inflation.

A conclusion one can draw from these factors is that determining whether 
a member is in compliance by using inflation adjustment methods that are 
simply based on how that member defined its nominal variables in the base 
period (domestic currency, foreign currency, or, as in the case of some coun
tries, constant domestic prices) appears to lack a proper economic rationale. 
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However, from a legal viewpoint, some analysts and negotiators feel that coun
tries have had plenty of time to consider how to present their commitments 
and that once they have presented them in a particular way, they cannot keep 
changing them. Still, the need to “take into account” the “constituent data and 
methodology used in the tables of supporting material,” but not necessarily to 
be “in accordance” with them, may require further clarification.

It has also been noted (Matthews 2014) that if the objective of the WTO 
disciplines is to eliminate distortionary practices, then the approach of defin
ing the commitments associated with the AMS and related variables in nom
inal terms helps reduce or eliminate tradedistorting practices over time 
simply through inflationary erosion. In this view, recasting commitments in 
inflation adjusted terms would thwart the implicit correction of undesirable 
trade practices simply by the evolution of inflation. However, it can be argued 
that what may be a gentle adjustment process for industrialized countries 
with low inflation rates could become a drastic cut in inflationprone devel
oping countries, without much of an economic or social rationale to justify 
those reductions in agricultural support. One final point is that the de mini
mis, which is calculated using the current value of production, automatically 
adjusts for inflation. Thus there is an automatic, but partial, builtin safeguard 
against inflation that operates for all countries (see WTO 2000a).

Clarify the Link between Administered Prices and Market Prices

The options discussed thus far have focused on adjusting some of the variables for 
the calculation of the MPS, or the use of the EMS of Annex 4. The alternative 
presented now, which builds on DíazBonilla (2013b), takes a different approach. 
This section starts by noting that the estimates for India by Hoda and Gulati 
(2013, Table A4) show that administered prices for wheat and rice in that coun
try have been largely below both international market prices and domestic market 
prices, in addition to being below inflationadjusted FERPs in domestic curren
cy.35 Figure 9.1 and Figure 9.2 show the international price, the domestic price, 
and MPSs for rice and wheat, as calculated by Hoda and Gulati (2013).

In economic terms it seems odd that if products for food security stocks 
are purchased at prices that track market prices, such a purchase price is still 
presumed to be distortionary simply because it is called “administered price” 

35 It can be argued that those are average annual prices, when in fact (1) the government buys only 
during a specific period of time and (2) during that period the administered price is above the 
temporary lower market price. The counterargument is that the AoA has always been inter-
preted and applied as average prices over a whole producing and marketing year, without getting 
into the complexities of intraseasonal pricing.
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and, as a consequence, has to be compared to an outdated 1986– 1988 FERP, 
measured in domestic currency, and counted in the AMS. Developing coun
tries, which saw the domestic programs of the United States and the European 
Union protected by carefully crafted language during the Uruguay Round, 
may consider it unfair that they have to redesign their own domestic programs 
just because of the possible legal interpretation of terms such as administered 
prices, FERPs, and the like. India’s impatience with the idea of a temporary 

FIGURE 9.1 Price of rice: International, domestic, and MPS (US$)
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FIGURE 9.2 Price of wheat: International, domestic, and MPS (in US$)
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peace clause and its insistence on a more permanent solution should be seen in 
this context.

As mentioned before, in the absence of futures markets, the only coordi
nating device for developingcountry farmers’ expectations about market con
ditions and production decisions may be preannounced government prices. In 
such cases, to analyze compliance with the AoA, one must consider whether 
the announced administered prices for food security products are in line with 
relevant market prices. One approach would be to try to clarify the relation
ship between the language in Annex 2 regarding market prices and admin
istered prices. For example, footnote 5 of paragraph 3 on food stocks could 
be updated to state that a country may be considered “rebuttably presumed 
in compliance” with the price support requirement (and therefore it does not 
have a price gap that must be counted in the AMS) if the administered price 
does not exceed the appropriate domestic market price (or, if there are no clear 
domestic references, the import or export parity equivalent, depending on the 
net trading position of the country and based on the world market price of the 
product considered). Market protection in the form of tariffs, tariffrate quo
tas (TRQs), or similar measures that comply with WTO obligations must be 
considered in the calculation of the import parity price. In this way, domestic 
price support would be separated from market access measures, which have a 
different treatment under the AoA.

This approach is based on the notion expressed in paragraph 3 of Annex 
2 of the AoA— to qualify as a Green Box measure (and therefore be exempted 
from the AMS), “food purchases by the government shall be made at current 
market prices.” If the administered prices largely coincide with market prices, 
then it seems reasonable that those purchases should be considered in compli
ance with paragraph 3.36 In addition, if a WTO member decides to challenge 
another member’s food security program, the former would need to show that 
the administered price is above the relevant market prices in ways that would 
offer price support to producers and thus distort trade.

Regarding the concern that food security stocks might be accumulated 
in excess of food security requirements and end up being exported to other 
countries, thus disrupting their domestic markets, additional language could 

36 It is true that some language in the Korean beef case reads, “The minimum price support will be 
available to all marketable production of the type and quality to which the administered price 
support programme relates, including where actual market prices are above the administered mini-
mum price level” (paragraph 827; emphasis added). But this is just a commentary that seems to 
question the very notion that buying at market prices does not violate Annex 2, paragraph 3. Of 
course, any government’s purchase, even at market prices, may provide an implicit support com-
pared to the counterfactual of no purchases, but this is allowed in Annex 2, paragraph 3.
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also be added to strengthen the current Ministerial Decision on Food Stocks. 
This document, as noted before, asks only that the developing country avail
ing itself of this option ensure that its food security stocks “do not distort 
trade or adversely affect the food security of others.” Additional language 
could require that food security stocks be used only for domestic consump
tion purposes linked to food security and that any exports be prohibited. If 
exports do occur, the administered prices will have to be compared with the 
reference prices and counted against the AMS, as applicable. The only possi
ble exception to this language would be if a country with food security stocks 
were asked by the appropriate UN agency to release part of its accumulated 
stocks into world markets due to a global, regional, or national food secu
rity emergency. This approach would provide stricter disciplines than the 
weaker language currently included in the peace clause (as noted in Matthews 
[2014]).37

In summary, this approach tries to align the economic rationale and the 
legal intent of the AoA by ensuring that administered prices used to build 
food security stocks are treated as market prices under the meaning of Annex 
2, paragraph 3, when they stay at or below market prices and when prod
ucts from food security stocks do not affect trade flows and, potentially, the 
food security of other WTO members. It could be argued that this proposal 
would still offer price support, particularly if market prices drop below the 
administered price. Of course, the suggested wording uses the phrase “rebut
tably presumed,” which means that in the case of market prices falling below 
the administered prices, the program can be brought to the dispute settle
ment process, in addition to whatever challenges may be presented under 
the ASCM.

It can also be claimed that the proposal may lead to circular reasoning, 
considering that once a government announces a price, that price may become 
the “market price.” In addition, the expectation of more certain future prices 
would reduce uncertainty and expand production. Still, to the extent that the 
administered price is required to be within the export or import parity band, 
and with the application of the prohibition on exporting from food security 
stocks (except in the case of global or regional food emergencies), the potential 

37 It was noted that Pakistan complained during the Bali negotiations about rice exports from 
India potentially disrupting its market, whereas Bangladeshi consumers may have benefited 
(and producers may have been negatively affected) from exports of Indian rice (Dorosh and 
Rashid 2012). This is another manifestation of the constant debate about whether food security 
is better attained by high food prices that benefit producers or by low prices that help consumers 
(see Chapter 8).
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for countries’ domestic support to distort global trade beyond what is already 
built into countries’ market access commitments would be largely absent.38

Other Options?

In addition to the suggestions outlined in the previous sections, WTO mem
ber countries also discussed other potential permanent solutions to the prob
lem of food security stocks in the context of the AoA. One option that has 
been debated is to change the 1986– 1988 base period for FERPs to more 
recent values, for a fixed period or for rolling averages (say, three to five years). 
Although from an economic viewpoint, the need to update the external ref
erence prices may seem obvious, developing countries should be very careful 
with this option in legal or negotiating terms because industrialized coun
tries currently have a large legal allowance to grant domestic support under 
the permitted levels of AMS. If reference prices are updated to the current val
ues (and that will most likely apply to all WTO members), the difference to 
be charged against the AMS is reduced but the overall allowed AMS does not 
change. This change could potentially expand developed countries’ margins to 
offer distortionary domestic support.

Other ideas discussed include expanding the de minimis and exempting 
MPS from the AMS if the actual procurement is less than a certain percent
age of total production (see, for instance, the enumeration in Montemayor 
[2014]). All of these options, however, seem less adequate than, or are already 
incorporated in, the alternatives presented in previous sections. Expanding the 
de minimis would be a temporary solution and would go against the goal of 
reducing or eliminating distortionary support, while exempting a percentage 
of production from the MPS may be better addressed, in economic and legal 
terms, if “eligible production” is handled as discussed in the previous section.

Glauber (2016) offers two additional options. One is to exempt LDCs 
from the obligations of counting expenditures for public stockholding pro
grams in the calculations of domestic support. It should be noted that 

38 Public stockholding programs involving administrated prices that exceed world prices would 
require the use of variable trade policy instruments (such as export subsidies or restrictions for 
exported commodities or import duties adjustments for imported commodities) to maintain 
the level of domestic support desired when the latter is clearly out of line with global market val-
ues. But if the possibility of exporting from food security stocks is banned (except in the cases 
of food emergencies in other countries) and import measures other than those already part of 
the market access commitments are not allowed, then such programs would not much affect 
global markets. For instance, assuming that there is an independent domestic market price and 
the government is buying clearly above it, but that price is still below the import parity value, 
then there will not have been imports in that case; with the export prohibition, there will not be 
exports either.
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excluding LDCs from these obligations would cover mainly countries with 
a very foodinsecure profile (see the cluster typologies in DíazBonilla et al. 
[2000] and DíazBonilla and Thomas [2016]). Still, if the reason for excluding 
LDCs is food insecurity, then this research also shows that there are countries 
with comparable profiles but that have not been named LDCs by the United 
Nations (which is a procedure unrelated to food security issues). The other 
option was to transform the interim solution into a permanent one and to 
extend it to all developing countries. These countries would still be required 
to provide detailed information about the operation of their programs, which 
then could be challenged under the ASCM, as discussed before.39 Both 
options are worth considering.

Conclusion
The chapter began with an explanation of the background of the debate over 
food security stocks and the interim solution (the peace clause) agreed upon at 
Bali. Two interpretations of the duration of the peace clause were discussed; 
one suggested that countries complying with the conditions will be protected 
from challenges under the AoA until a permanent solution is found (which 
seems to leave the duration openended), while the other specified that the 
period in which to find a permanent solution would last until the eleventh 
WTO Ministerial (four years after Bali). The November 2014 decision sup
ported the first interpretation but also encouraged members to find a perma
nent solution earlier.

In either case, WTO members that want to be protected by the peace 
clause will face more stringent notification and transparency requirements 
regarding domestic support, forcing those that are extremely behind schedule 
in their notifications to become current in their obligations under the AoA. 
This requirement will facilitate closer scrutiny and monitoring of the different 
programs of domestic support in the countries using the peace clause option. 
The Bali Ministerial Decision also instructed WTO members to establish a 
work program in the Committee on Agriculture to make recommendations 
for a permanent solution, and the Nairobi Ministerial Decision established a 
procedure to complete those negotiations.

39 It may also be argued that this second option of making the peace clause permanent but allow-
ing challenges under the ASCM would have similar effects to the option of making administra-
tive prices rebuttable presumed to be in compliance if they are below a maximum market price 
defined by the import parity, while prohibiting exports from those stocks.
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I then focused on a variety of options for a permanent solution, starting 
with those that seem to be already available under the current texts and then 
moving to other options that may require further negotiations. Carefully 
defining “eligible production” (perhaps by capping the percentage of produc
tion to be bought, by restricting purchases to come only from a certain type of 
producer such as LIRP ones, or by other similar approaches) and allowing the 
FERP to be defined in US dollars (or a basket of currencies, such as the SDRs) 
may go a long way toward preventing developing countries from exceeding the 
de minimis. To align the economic and legal aspects of the operation of food 
stocks, I also discussed the proposal (based on DíazBonilla 2013b) to clarify 
the relationship between “administered prices” and “market prices”; the inten
tion would be to not penalize schemes in which the former basically do not 
exceed the latter, as such schemes would basically comply with the require
ment that food stocks should be purchased at (no more than) market prices in 
order to be considered within the Green Box. Exempting LDCs and making 
the peace clause permanent are also options to be considered (Glauber 2016). 
Even if a permanent solution is found under the WTO legal framework, it 
may not necessarily solve the main issues regarding the use public food stocks 
to solve food security concerns in developing countries. Economic and opera
tional considerations, as discussed in Chapter 8, may be more relevant for food 
security in poor countries than the legal debates covered here.

Bibliography
Bouët, A., and D. Laborde. 2010. Economics of Export Taxation in a Context of Food Crisis: A 

Theoretical and CGE Approach Contribution. IFPRI Discussion Paper 994. Washington, DC: 

International Food Policy Research Institute.

Brink, L. 2011. “The WTO Disciplines on Domestic Support.” In WTO Disciplines on Agricultural 
Support, edited by D. Orden, D. Blandford, and T. Josling, 23– 58. Cambridge, UK: 

Cambridge University Press.

—. 2014. Support to Agriculture in India in 1995– 2013 and the Rules of the WTO. IATRC 

Working Paper 1401. St. Paul, MN, US: International Agricultural Trade Research 

Consortium.

Bureau, J.C., and S. Jean. 2013. “Do Yesterday’s Disciplines Fit Today’s Farm Trade?” In 

Agriculture and Food Security Group Proposals and Analysis. Electronic book prepared by 

the E15 Initiative. Bali: International Centre for Trade and Sustainable Development, 

World Economic Forum, and International Policy Council.

320 Chapter 9



DíazBonilla, E. 2013a. “Agricultural Trade and Food Security: Some Thoughts about a 

Continuous Debate.” In Agriculture and Food Security Group Proposals and Analysis. 
Electronic book prepared by the E15 Initiative. Bali: International Centre for Trade and 

Sustainable Development, World Economic Forum, and International Policy Council.

—. 2013b. “Some Ideas to Break the Stalemate on Agricultural Issues at Bali.” Food Security 

Portal Food for Thought blog, December 5. Accessed 2015. www.foodsecurityportal.org/

someideasbreakstalemateagriculturalissuesbali.

—. 2014. On Food Security Stocks, Peace Clauses, and Permanent Solutions after Bali. IFPRI 

Discussion Paper 1388. Washington, DC: International Food Policy Research Institute.

DíazBonilla, E., X. Diao, and S. Robinson. 2004. “Thinking Inside the Boxes: Alternative Policies 

in the Development and Food Security Boxes.” In Agricultural Policy Reform and the WTO: 
Where Are We Heading? edited by G. Anania, M. Bohman, C. Carter, and A. McCalla. 

Cheltenham, UK; Northampton, MA, US: Edward Elgar Publishing

DíazBonilla, E., and J. Hepburn. 2016. “Export Competition Issues after Nairobi.” In Evaluating 
Nairobi: What Does the Outcome Mean for Trade in Food and Farm Goods?, edited by J. 

Hepburn and C. Bellmann, 19– 36. ICTSD Programme on Agricultural Trade and Sustainable 

Development. Geneva: International Centre for Trade and Sustainable Development.

DíazBonilla, E., and D. Laborde. 2015. Bali and Beyond: Some Considerations from the Perspective 
of Developing Countries. IFPRI Discussion Paper. Washington, DC: International Food 

Policy Research Institute.

DíazBonilla, E., and M. Thomas. 2016. Why Some Are More Equal Than Others: Country 
Typologies of Food Security. IFPRI Discussion Paper 1510. Washington, DC: International 

Food Policy Research Institute (IFPRI).

DíazBonilla, E., M. Thomas, and S. Robinson. 2003. “Trade, Food Security, and the WTO 

Negotiations: Some Reflections on Boxes and Their Contents.” In Agricultural Trade and 
Poverty: Making Policy Analysis Count. Proceedings of the OECD Global Forum, Paris, May 

23– 24, 2002.

DíazBonilla, E., M. Thomas, S. Robinson, and A. Cattaneo. 2000. Food Security and Trade 
Negotiations in the World Trade Organization: A Cluster Analysis of Country Groups. IFPRI 

Trade and Macroeconomics Working Paper 59. Washington, DC: International Food Policy 

Research Institute.

DíazBonilla, E., and J. Tin. 2006. “That Was Then but This Is Now: Multifunctionality in 

Industry and Agriculture.” In WTO Negotiations and Agricultural Trade Liberalization: The 
Effect of Developed Countries’ Policies on Developing Countries, edited by E. DíazBonilla, 

S. Frandsen, and S. Robinson, 235– 260. Wallingford Oxfordshire, UK: CABI (Centre for 

Agriculture and Biosciences International).

Food SeCurity StoCkS and the Wto LegaL FrameWork  321

http://www.foodsecurityportal.org/some-ideas-break-stalemate-agricultural-issues-bali
http://www.foodsecurityportal.org/some-ideas-break-stalemate-agricultural-issues-bali


Dorosh, P., and S. Rashid. 2012. Bangladesh Rice Trade and Price Stabilization: Implications of 
the 2007/08 Experience for Public Stocks. IFPRI Discussion Paper 1209. Washington, DC: 

International Food Policy Research Institute.

Glauber, J. W. 2016. “After Nairobi: Public Stockholding for Food Security.” In Evaluating 
Nairobi: What Does the Outcome Mean for Trade in Food and Farm Goods?, edited by 

J. Hepburn and C. Bellmann, 69– 82. ICTSD Programme on Agricultural Trade and 

Sustainable Development; Geneva: International Centre for Trade and Sustainable 

Development.

Gopinath, M. 2012. “WTO Disciplines on Agricultural Support Update: A Comparison of India’s 

WTO Domestic Support Notifications with Shadow Measurements.” Unpublished. Oregon 

State University, Corvalis, OR, US.

Hoda, A., and A. Gulati. 2013. India’s Agricultural Trade Policy and Sustainable Development. 

ICTSD Issue Paper 49. Geneva: International Centre for Trade and Sustainable 

Development.

IMF (International Monetary Fund). 2015. World Economic Outlook database. Accessed July 

2015. www.imf.org/external/pubs/ft/weo/2015/01/.

Krivonos, E. 2013. “Public Food Procurement Programmes in Latin America.” Presentation at the 

Bali Trade and Development Symposium, organized by the International Centre for Trade 

and Sustainable Development, Bali, December 3– 5.

Matthews, A. 2014. Food Security and WTO Domestic Support Disciplines Post-Bali. ICTSD 

Programme on Agricultural Trade and Sustainable Development Issue Paper 51. Geneva: 

International Centre for Trade and Sustainable Development.

Meyer, S., and J. Schmidhuber. 2013. “Has the Treadmill Changed Direction?” In Agriculture and 
Food Security Group Proposals and Analysis. Electronic book prepared by the E15 Initiative: 

International Centre for Trade and Sustainable Development (ICTSD), World Economic 

Forum, and International Food & Agricultural Trade Policy Council. Geneva: ICTSD.

Montemayor, R. 2014. “An Evaluation of Possible Elements of a ‘Permanent’ Solution to the Public 

Stockholding Issue.” Presentation at the Dialogue on Public Stockholding for Food Security 

Purposes: Towards a “Permanent Solution?,” organized by the International Centre for Trade 

and Sustainable Development and the Food and Agriculture Organization of the United 

Nations, Geneva, March 18.

Mundell, R. 2002. “Commodity Prices, Exchange Rates, and the International Monetary System.” 

Presentation at the Consultation on Agricultural Commodity Price Problems, organized by 

the Commodities and Trade Division, Food and Agriculture Organization, Rome, March 

25– 26.

322 Chapter 9

http://www.imf.org/external/pubs/ft/weo/2015/01/


Orden, D., D. Blandford, and T. Josling, eds. 2011. WTO Disciplines on Agricultural Support. 

Cambridge, UK: Cambridge University Press.

OWINFS (Our World Is Not for Sale). 2013. “Stand Firm on Defending India’s Food Security: 

Nothing Less Will Do for India!” Letter published on December 6. Accessed 2015. www 

.ourworldisnotforsale.org/en/article/stand firm defending india s food security nothing less 

will india.

Tangermann, S. 2013. “A PostBali Food Security Agenda. The E15 Initiative. Strengthening the 

Multilateral Trading System.” Report prepared for ICTSD Agriculture and Food Security 

Group, Bali. Accessed 2015. www.ictsd.org/sites/default/files/research/AG_Policy_ok.pdf.

WTO (World Trade Organization). 1999. “Notification Issues.” G/AG/W/45, June 18.  

Background Note by the Secretariat of the Committee on Agriculture. Geneva.

—. 2000a. “Inflation and Exchange Rate Movements in the Context of Domestic Support 

Commitments.” G/AG/NG/S/19. Committee on Agriculture Special Session. Geneva.

—. 2000b. “Korea: Measures Affecting Imports of Fresh, Chilled, and Frozen Beef.” WT/

DS161/R, WT/DS169/R. Geneva.

—. 2007. Case DS207: “Chile— Price Band System and Safeguard Measures Relating to 

Certain Agricultural Products.” Accessed February 22, 2017. https://www.wto.org/english/

tratop_e/dispu_e/cases_e/ds207_e.htm.

—. 2008a. “Revised Draft Modalities for Agriculture.” TN/AG/W/4/Rev.4. Geneva.

—. 2008b. The WTO Agreements Series 3: Agriculture. Geneva. www.wto.org/english/res 

_e/booksp_e/agrmntseries3_ag_2008_e.pdf.

Food SeCurity StoCkS and the Wto LegaL FrameWork  323

http://www.ourworldisnotforsale.org/en/article/stand-firm-defending-india-s-food-security-nothing-less-will-india
http://www.ourworldisnotforsale.org/en/article/stand-firm-defending-india-s-food-security-nothing-less-will-india
http://www.ourworldisnotforsale.org/en/article/stand-firm-defending-india-s-food-security-nothing-less-will-india
http://www.ictsd.org/sites/default/files/research/AG_Policy_ok.pdf
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds207_e.htm
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds207_e.htm
www.wto.org/english/res_e/booksp_e/agrmntseries3_ag_2008_e.pdf
www.wto.org/english/res_e/booksp_e/agrmntseries3_ag_2008_e.pdf



